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COVID — 19 - Céc Van Dé Phap Ly Khi Thue Hién Cac Giai Phap Cit Giam Lao
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COVID — 19 — Legal Issues Associated with The Implementation of Solutions to Cut
Headcount
(Nguyén Thi Hong Nhung, P6 Thuc Poan Nghi & Ludt sw Nguyén Hitu Phuréc)
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Vangay 23/01/2020, Viét Nam da ghi nhan ca nhiém Covid — 19 dau tién va tir 46 cho dén
nay Viét Nam van chua ghi nhan bét ky trudng hop tir vong nao trong téng sb gan 05 triéu
ca nhiém trén toan thé gidi va gﬁn 300 ca tai Viét Nam. Tuy nhién, v6i tinh hinh dich bénh
dién bién van phtrc tap va su ting nhanh sé ca nhiém bénh nhu hién nay da anh huong dén
kha ning kiém soat dich bénh tir phia co quan Nha nudc, ciing v6i d6 1a nhing tac dong
tidu cyc tryc tiép dén cac nganh, nghé hoat dong kinh doanh cta doanh nghiép trong nén
kinh té Viét Nam néi riéng va cta thé gisi néi chung.

On 23 January 2020, Vietnam recorded its first ever Covid - 19 case and since then,
Vietnam has not recorded any death. Among nearly 5 million cases worldwide, only nearly
300 cases were recorded in Vietnam. However, the circumstances of the disease are still
complicated and the rapid increase of the current number of cases has affected the ability
of relevant State agencies to control the disease. Additionally, the pandemic has had
negative impacts directly on the business operation of enterprises in the Vietnamese

economy in particular and those of the world in general.

Chinh tir tac dong tiéu cuc cia dich bénh Covid — 19 da din dén sy du thira hang hoa do
nhu ciu tiéu dung ctia mot sb hang hoa bi giam sut, thi truong hang hoa bi ngung tr¢, van
chuyén hang hoa, xuét nhap khau gip nhiéu rao can vat 1y va phap 1y, ddc biét hon ca 1a sy
kho khan 6 murec d6 nghiém trong cuia cac doanh nghiép san xuét, kinh doanh dich vu chiu
anh hudng gian tiép va tryc tiép tir dich bénh trong viéc duy tri hoat dong kinh doanh khi
khéng c6 doanh thu, khong tra duoc tién cho nha cung cap va no ngan hang. Do d6, dé duy

tri hoat dong kinh doanh va vugt qua thach thure, doi hdi mot s6 doanh nghiép phai lya chon
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cac giai phap cap thiét dé cat giam chi phi hoat dong tir chi phi thué van phong va mit bang
ban hang, chi phi quang céo, tiép thi ... va tham chi 1a ca chi phi tién luong tra cho ngudi
lao dong. Nhu vay, cic quy dinh c6 lién quan ctia phap luat hién hanh di quy dinh nhu thé
nao vé nhiing giai phap vé lao dong ma doanh nghiép co thé can nhic lya chon?

Due to the negative impact of the Covid - 19 pandemic, there has been a surplus of goods
due to a decrease in consumer demand for some goods, a slowdown in the commodity
market, many physical and legal barriers that freight transport,import and export have
been facing, especially the serious difficulty of manufacturing and service-related
businesses affected indirectly and directly by the epidemic in maintaining their operation.
The enterprises operate without turnover, unable to pay their suppliers and bank debts.
Therefore, to maintain business activities and overcome challenges, the enterprises are
required to seek urgent solutions to cut their operating costs from office rental costs and
sales premises, expenses for advertising, marketing etc... and even salary costs. So, how
does current labour law provide guidance on approach of enterprises on certain solutions

relating to human resource that a company can consider choosing?

Theo quy dinh cta B Luét lao dong 2012, ¢6 05 Phwong 4an hop phéap kha di nhit ma cac
doanh nghiép c6 thé can nhic ap dung timg phuong an hay luan phién ap dung dé dat duoc
muc dich no6i trén. Pong thoi can luu ¥ rang, cac Phuong an duoc sap xép theo thi tu vu
tién ap dung tir 01 dén 05 voi tiéu chi 1a timg phuong an c6 cac rai ro phap 1y ting dan lén.
According to the 2012 Labour Code, there are 05 possible Options that the enterprises
may consider using individually or alternativelyto achieve the above purpose. At the same
time, it should be noted that the above Options are arranged in order of priority applied

from Option 01 to Option 05 with the criteria that each one has increased legal risks.

] Phwong an 01, chuyén nguoi lao dong sang 1am cong viéc khac so v4i hop dong
lao dong'. Mic du viéc chuyén ngudi lao dong sang lam cong viée khac so voi hop

dong lao dong dugc luat lao dong cho phép khi ngudi sir dung lao dong gap kho

! Pidu 31 ctia B Luét lao dong 2012 (Article 31 of the Labour Code 2012)
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khan dot xuét do dich bénh, tuy nhién viéc diéu chuyén ndy van c6 mot s6 han ché
nhit dinh nhu sau:’

Option 1, transferring the employees to other jobs than those written in the labour
contracts. Although the transfer of the employees to other jobs than those written
inthe labour contracts is permitted by labour law when an enterprise faces
unexpected difficulties as a consequence of the disease, this transfer still has some

limitations. Certain constraints are as follows:

(i) Viéc chuyén ngudi lao dong sang lam cong viéc khac so véi hop dong lao
dong khong duoc qua 60 ngay 1am viéc cong don trong mot nam dwong lich,
trir truong hop duoc nguoi lao dong dong y;
The transfer of employees to other jobs than those written in the labour
contracts must not exceed 60 working days in a calendar year, unless

otherwise agreed by the employees,

(i)  Phai thong bao cho ngudi lao dong biét trudc it nhat trude 03 ngay lam viée
va noi dung théng bao phai bao gdm thoi han lam tam thoi va cong viée
dugc bo tri phai pht hop voéi stc khoe, gidi tinh ctia nguoi lao dong; va
Must notify the employees at least 03 working days in advance. The notice
must include the suspension period and the new arranged jobs must be

suitable to the health and gender of the employees; and

(iii)  Tién luong duogc tra s& dua theo cong viéc mdi nhung néu tién luong cia
cong viéc moéi thap hon tién lwong cta cong viée cii thi duoc gitt nguyén
mirc tién luong cii cho ngudi lao dong trong 30 ngay lam viéc va tién luong
theo cong viéc méi it nhat phai biang 85% murc tién lwong cong viée cil
nhung khong duogc thap hon mirc luong tdi thiéu ving do Chinh phu quy
dinh tai thoi diém do.

2 Pidu 31.1 clia B0 Luat lao dong 2012 va Diéu 8 cua Nghi dinh 05/2015/ND-CP (Article 31.1 of the
Labour Code 2012 and Article 8 of Decree 05/2015/ND-CP)
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Salaries paid are based on the new jobs but if the salaries of the new jobs
are lower than the salaries of the current jobs, the current salaries shall be
maintained for the employees for 30 working days and the salaries for the
new jobs must be equivalent to at least 85% of the current job salaries and
can never be lower than the regional minimum wages as set by the

Government at that point of time.

Nhu vay, néu doanh nghiép bi anh hudng truc tiép tir dich bénh Covid — 19 (tirc la
doanh nghiép phai tam ngung hoat dong theo Quyét dinh tir co quan Nha nudc cd
tham quyén) dan dén viéc gap kho khin dot xuat nhu khong con ngudn nguyén liéu
dé san xuét, thi truong ti€u thu nén khong thé bé tri du viéc 1am cho nguoi lao dong
thi ¢6 thé diéu chuyén ngudi lao dong lam cong viée khac. Nguoc lai, d6i véi doanh
nghiép ndo ma chi bi anh hudng gian tiép (tirc 1a khong co quyét dinh chinh thirc
ctia co quan Nha nudc vé viée tam ngung hoat dong) thi kho dé lay 1y do dich bénh
dé diéu chuyén nguoi lao dong sang lam cong viéc khac. Di v6i cac doanh nghiép
nay, chi c6 thé can nhic 4p dung viéc diéu chuyén vai 1y do nhu cu san xuét, kinh
doanh véi diéu kién 1a doanh nghiép phai dua 1y do ndy vao ndi quy lao dong da
dang ky v&i co quan lao dong dia phuong thi méi dii co sé phap 1y dé ap dung. Con
néu ndi quy lao dong chua cé ndi dung nay thi phai dua vao ndi quy lao dong va di
dang ky lai méi duoc ap dung dugc. Dbi v6i phuong an thir nhat nay, néu doanh
nghiép da c¢b gang tim kiém cac cong viéc khac cho nguoi lao dong trong pham vi
doanh nghiép nhung van khong ¢ cong viéc nao khac thi co thé xem xét dén cac
Phuong an 02, 03, 04 va 05 nhu dugc phan tich bén dudi.

Thus, if enterprises are directly affected by the Covid — 19 pandemic (that is to say,
when the enterprises have to temporarily suspend their business operation under a
decision from a competent State authority) leading to unexpected difficulties i.e.
shortage of source of raw materials for production and consumption markets, thus
failing to assign enough jobs to the employees, the employees may be transferred
to other jobs within the enterprises. In contrast, for the enterprises that are only

indirectly affected (i.e. without an official decision of the State agency on the
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suspension of business operation), it is difficult for such enterprises to use the
reason of epidemics to transfer the employees to do other jobs. For them, the
transfer can only be considered making if it is the reason of production and business
needs and provided that this reason is included in their registered internal labour
regulations. In case the registered internal labour regulations do not contain such
content, it must be supplemented and re-registered in order to be applied. For this
first option, if the enterprises have tried to find other jobs for the employees within
the enterprise but there are still no such jobs, please consider choosing either

Options 02, 03, 04, 05 as analyzed below.

Phwong an 02, thoa thuan véi ngudi lao dong trén tinh than tu nguyén dé giam thoi
gian lam viéc cta nguoi lao dong dan dén viée giam lwong tuong tmg phai tra theo.
Viéc giam thoi gian 1am viée va giam luong s& duoc cu thé hoa bang phu luc hop
déng lao dong theo quy dinh tai biéu 35 cua B luat Lao dong 2012.

Option 02, to negociate and enter into an agreement with the employees on a
voluntary basis to reduce the working time of the employees which will lead to a
reduction in salaries accordingly. The reduction of working time and salaries will
be specified by an annex to the signed labour contracts as required in accordance

with Article 35 of the 2012 Labour Code.

Phwong an 03, cho ngudi lao dong nglmg viéc va thoa thuan véi ho vé tién luong
ngimg viéc. Theo do, tién lwong cua ngudi lao dong trong thoi gian ngimg viée s&
phat sinh hai trudng hop c6 thé xay ra nhu sau:

Option 3 is for the employees to temporarily stop working and to negotiate and
agree with them about the suspension salaries. Accordingly, the salaries of the
employees during the period of suspension will give rise to any of the two following

cases.

i. Truong hop thi nhat d6 1a hai bén sé& thoa thuan dugc muc tién luong ngimg

viéc nhung s& khong thip hon mirc lwong tdi thiéu viing do Chinh phu quy dinh
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dbi v6i truong hop ngudi lao dong phai nging viée do tac dong truc tiép cua
dich Covid - 19 nhu: (i) nguoi lao dong 1a ngudi nudc ngoai trong thoi gian
chua duoc quay trd lai doanh nghiép 1am viéc theo yéu cau cua co quan Nha
nude co tham quyén; (ii) nguoi lao dong phai nglmg viée trong thdi gian thuc
hién cach ly theo yéu cau ciia co quan Nha nudc c6 tham quyén; va (iii) nguoi
lao dong phai ngung viéc do doanh nghi¢p hodc bd phan doanh nghiép khéng
hoat dong duogc vi chi str dung lao dong hoac nhitng ngudi lao dong khac cung
doanh nghi¢p, bo phan doanh nghiép d6 dang trong thoi gian phai cach ly hoac
chura duoc quay trd lai doanh nghiép lam viéc.?

The first case is that both sides will reach an agreement on the suspension of
salaries which may not be lower than the regional minimum wages as
prescribed by the Government in case the employees have to stop working due
to the direct negative impact of the Covid - 19 pandemic such as: (i) The
employee is a foreigner who has not yet been allowed to return to the enterprises
to work at the request of the competent State agencies, or (ii) the employees
have to stop working during the quarantine period at the request of the
competent State authorities; and (iii) the employees have to stop working due
to the inability of the enterprises or some divisions of the enterprises, because
the employer or other employees in the same enterprises or divisions are in the

period of quarantine or have not been returned to the offices.

ii. Truong hop thir hai d6 1a ddi v6i cac truong hop khong thude trudong hop thir
nhat, doanh nghiép phai thoa thuan véi ngudi lao dong vé viéc tam nging viéc
trén tinh than tu nguyén. N6i mot cach khac thi noé cling tuong tu nhu thoa thuan
tra lwong ngimg viée d6 1a doanh nghiép c6 thé thoa thuan voi nguoi lao dong
dé stra d6i ndi dung tién luong (giam luong, thudng) trong hgp dong lao dong
bﬁng phu luc hop déng theo Diéu 35 cua Bo luat Lao dong 2012. Theo d6, doanh

nghiép c6 thé thuyét phuc ngudi lao dong bang viéc dua ra cac thiét hai ma ca

3 Muc 2 Cong van 1064/LDTBXH-QHLDTL (Section 2 of Official Letter 1064/ LDTBXH-QHLDTL)
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doanh nghiép phai ganh chiu, anh huéng truc tiép dén doanh thu cua doanh
nghiép, diéu do6 hién nhién tac dong x4u dén viéc thanh toan tién luvong, thuong
cho nguoi lao dong. Mdi ca thé 1a mot phan cua doanh nghiép, gitp tao dung
doanh nghiép nén khi doanh nghiép gip khé khin, ban thin mdi c4 nhan nén
cling nhau chia s¢ mot phan kho khan thi méi co thé gitp doanh nghiép tiép tuc
duy tri hoat dong ma khong can dua ra cic bién phap khat khe hon d6i v6i nhan
su — didu ma ca ngudi lao dong va ngudi sir dung lao dong déu khéng mong
mudn (Phuong an 05 dudi ddy 1a mot trudng hop minh chimg).

The second case includes any of the cases not listed above in the first case i.e.
the enterprises must agree with the employees on the voluntary suspension of
their labour contracts. Similarly to the mutual agreement on payment of
salaries, enterprises will discuss and agree with the employees on amending the
content of the labour contracts related to salaries (salary and bonus reduction)
by an annex to labour contract according to Article 35 of the 2012 Labour Code.
Accordingly, enterprises may convince the employees by showing the loss
suffered by the enterprises, directly affecting the enterprises’ revenue, which
obviously impacts negatively any payment of salaries and bonuses to the
employees. Each employee is a part of the enterprise, as a result, when the
enterprises encounter difficulties, each employee should share the burden in
order to help the enterprises continue operating without imposing stricter
measures on personnel — thing that both the employees and the employers do

not want (Option 05 below is a sample case).

[0 Phwong an 04, thoa thuén véi nguoi lao dong vé viéc tam hodn thuc hién hop déng
lao dong. Ngoai cac truong hop luat dinh nhu da néu ¢ trén, néu do anh hudng cia
dich bénh Covid va néu trudc d6 doanh nghiép va ngudi lao dong co6 thoa thuan vé

viéc ngung viéc va vi¢c ngung viéc kéo dai anh huong dén kha nang chi tra luong
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ctia doanh nghiép thi nguoi sir dung lao déng va ngudi lao dong co thé “thoéa thuén”
tam hodn thuc hién hop ddng lao dong.*

Option 04 is to agree with the employees about the temporary suspension of the
labour contract performance. In addition to the statutory circumstances as stated
above, if due to the effects of the Covid disease and the employer and the employees
had already agreed upon the termination of the job and the prolonged work
stoppage affected the ability to pay if the enterprise's salaries are paid, the
enterprises and the employees may "agree" on temporary postponement of the

performance of the labour contracts.

Co thé thiiy rﬁng, cd Phuong an 02, 03 va 04 déu dua trén sy thoa thuan, thuong
luong, thuyét phuc ngudi lao dong nhung c6 mot thyc té 1 “Chin ngudi muoi ¥
nén rat khé dé lam hai long ca mot tap thé ma d3c biét con dong dén “thi tién muu
sinh” ctia c4 nhan moi ngudi lao dong nira, do d6 viéc 4p dung giai phap nao ciing
phai dy tra dén viéc khong nhan dugc sy dong v cua tap thé ngudi lao dong, tirc
viéc thuong lugng khong thanh cong. Khi d6, doanh nghiép budc phai xem xét dén
giai phap cubi ciing nhu duoc trinh bay & Phuong 4n 05 bén dudi do khong thé
thong qua con dudng thdéa thuan véi nguoi lao dong dugc.

It can be seen that Options 02, 03 and 04 are rooted in negotiation, persuasion and
agreement of the employees. However, according to the saying "Nine people have
ten ideas", it may be very difficult for the enterprises to please an entire group of
the employees. Especially, since it also reaches the "living pocket” of each
individual employee, it must be projected thatthe applicationof such solution might
not have the consent of the entire employee collective. This means the negotiation
was unsuccessful and consequently the enterprises will be forced to consider the

final solution as highlighted in Option 05 below.

4 Muc 3 Cong van 1064/LDTBXH-QHLDTL (Section 3 Official Letter 1064/ LDTBXH-QHLDTL)
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] Phwong an 05, trong truong hop dich bénh tiép tuc kéo dai va khong con cach nao

khac 12 doanh nghiép phai thu hep quy mé san xuét, giam chd lam viéc dén dén hé
qua 13 budc phai tién hanh don phuong cham dit hop dong lao dong véi ngudi lao
dong thi doanh nghiép s€ co hai su lwa chon dé can nhic thyuc hién d6 la:

Option 05, in case the pandemic continues and there is no other way for the
enterprises than to narrow the production scale and reduce the headcounts,
resulting in the unilateral termination of the labour contracts. When it comes to the
question of labour contracts, the enterprises shall consider two choices to consider

ie.

Lua chon thtr nhat chinh d6 14 tién hanh don phwong cham dit hgp dong lao dong
v6i ngudi lao dong véi Iy do dich bénh theo quy dinh tai Diéu 38.1. (c) cua Bo luat
Lao dong 2012. Lya chon thir hai d6 1a don phuong cham dirt hop dong lao dong
v6i ngudi lao dong do thay ddi co cau, cong nghé hoic vi 1y do kinh té theo quy
dinh tai Diéu 44 cua B luat Lao dong 2012.

The first choice is to unilaterally terminate the employees’ labour contracts on the
ground of disease as prescribed in Article 38.1. (c) of the 2012 Labour Code. The
second option is to unilaterally terminate the employees’ labour contracts due to
change in organization, technology or economic reasons as prescribed in Article

44 of the 2012 Labour Code.

iii. Lua chon thtr nhat: Khi don phuong chdm dit hop dong lao dong voi ngudi lao

dong vi 1y do dich bénh, doanh nghiép can luu y dap ung tat ca hai diéu kién

quan trong sau day:’

The first choice: When unilaterally terminating the labour contracts with the
employees for disease reason, the enterprises shall meet both of the following

important conditions:

3 Diéu 38.1. ¢ cua Bo lujt lao dong 2012 va Piéu 12.2 cua Nghi dinh 05/2015/ND-CP (Article 38.1.c of the Labour
Code 2012 and Article 12.2 of Decree 05/2015/ND-CP)
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Mot la, phai ¢6 dich bénh thuc sy dang xay ra tai dia phuong. Ddi véi khai
niém “dich bénh”, B luat Lao dong 2012 lai khong c6 hudng dan cu thé dé
hiéu nhu thé nao dugc xem 1a dich bénh. Do d6, doanh nghiép phai can ct
vao lut chuyén nganh quy dinh vé vin dé nay. Cu thé, theo quy dinh tai
Piéu 2.13 cua Luat Phong chéng truyén nhiém 2007, dich 14 sy xuét hién
bénh truyén nhiém véi sd nguoi méc bénh vuot qua sb nguoi mic bénh dy
tinh binh thuong trong mot khoang thoi gian xac dinh & mot khu vuc nhat
dinh va viéc cong bd dich bénh s& duoc nguoi co tham quyén thuc hién tuy
vao muc do nghi€ém trong cta tung loai dich bénh va kha nang lay lan cta
dich bénh.*

Firstly, there must be a real epidemic happening in the locality. Regarding
the term "disease", the 2012 Labour Code does not provide any specific
guidance as to how a pandemic is meant to be considered. Therefore,
enterprises must base on specialized laws that regulate this issue.
Specifically, according to Article 2.13 of the 2007 Law on Infectious
Prevention and Control, an epidemic is the occurrence of an infectious
disease with the number of infected people exceeding the number of people
expected to be normal in a specified period of time in a given area. In certain
areas and the announcement of the epidemic will be carried out by the
competent person, depending on the severity of each epidemic and the

potential spread of the epidemic.

Cu thé, (i) ddi véi bénh truyén nhiém nhém C gém cac bénh truyén nhiém
it nguy hiém, kha ning 13y truyén khong nhanh va nhom B gdm cac bénh
truyén nhiém nguy hiém c6 kha ning lay truyén nhanh va c6 thé gay tir
vong, Chu tich Uy ban nhén dan Tinh s& cong bd dich dua trén dé nghi cta

Giam doc S Y té; (ii) d6i voi bénh truyén nhiém thudc nhom A va doi véi

® bidu 2.13 cua Luat phong, chdng bénh truyén nhidm 2007 (drticle 2.13 of the Law on on Infectious Prevention and

Control 2017)
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moét s6 bénh truyén nhiém thudc nhém B khi ¢ tir hai Tinh, Thanh phé truc
thuoc Trung wong trd 1én da cong bd dich thi Bo trudng Bo Y té s& cong bd
dich theo dé nghi ctia Chu tich Uy ban nhan déan cép Tinh; (iii) d6i v6i bénh
truyén nhidm thugc nhom A khi dich lay lan nhanh tir Tinh nay sang Tinh
khac, anh huong nghiém trong dén tinh mang, strc khoe con ngudi thi Thu
tuéng Chinh phu s& cong bd dich theo dé nghi ciia Bo truong Bo Y té.7 Vi
thé, viéc xac dinh dich bénh c6 dang xay ra hay khong can phai dya trén
cong bd chinh thirc ctia ngudi c6 tham quyén ddi véi timg loai bénh truyén
nhiém va muc do 1ay lan ctia bénh truyén nhiém.

Specifically, (i) for group C infectious diseases, including less dangerous
infectious diseases, the transmission of the diseases is not fast spreading
while group B includes dangerous infectious diseases capable of rapid and
fatal transmission. The Chairman of the Provincial People's Committee will
announce the epidemic based on the proposal of the Director of the
provincial Department of Health; (ii) for infectious diseases of group A and
for a number of infectious diseases of group B, when there are two or more
provinces or cities under central authority which have announced the
outbreak, the Minister of Health will announce the epidemic at the proposal
of the President of the Provincial People's Committee; (iii) for infectious
diseases of group A when the epidemic spreads rapidly from one province
to another, seriously affecting human life and health, the Prime Minister
shall announce the epidemic on the proposal of the Minister of Health.
Therefore, the determination of whether an epidemic is occurring must be
based on the official announcement of the authorized authority for each type

of infectious disease and the extent of the infectious disease.

Vi tinh hinh hién nay, do vi rat Corona la mdt chiing méi cua vi rat, nén

dé kip thoi cép nhat cling nhu dam bao viéc thuc hién cac bién phap xir Iy

7 bidu 38.2 cia Luat phong, chdng bénh truyén nhidm 2007 (4rticle 38.2 of the Law on on Infectious Prevention and

Control 2017)
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d6i v6i loai vi rat nay, Thu tuéng Chinh phu dd ban hanh Quyét dinh s6
447/Qd-TTg ngay 01/4/2020, xac dinh day 1 bénh truyén nhidém thudc
nhém A (tirc 13 bénh truyén nhiém dic biét nguy hiém co kha ning lay
truyén rt nhanh, phat tan rong va ty 1& tr vong cao hodc chua rd tac nhan
gdy bénh) va dong thoi xac dinh day 1a dich bénh véi tén goi 1a “COVID -
19: Dich viém duong ho hap cap do ching méi ciia vi rit Corona gay ra”.

Given the current situation, because Corona virus is a new strain of virus,
in order to timely update as well as to ensure the implementation of the virus
outbreak handling measures, the Prime Minister issued Decision No.
447/0D-TTg on 01 April 2020, which qualifies this disease as a group A
infectious disease (i.e. an extremely dangerous infectious disease capable
of very rapid transmission, wide spread and high mortality rate or unknown
pathogen) and at the same time qualified this as an epidemic called "COVID

- 19: Acute respiratory infection caused by a new strain of Corona virus".

Hai la, doanh nghiép da ap dung “moi bién phap khic phuc” nhung van

budc phai thu hep san xuét, giam chd lam viéc. Vi ndi dung nay, phap luat
lao dong van chua co quy dinh cu thé vé khai niém “moi bién phap khéc
phuc” ma doanh nghiép budc phai thyuc hién dé dap ung diéu kién nay boi
vi viéc thyuc hién cic bién phap khac phuc nay ngoai viéc phai can cir vao
tinh hinh thyc té dang xay ra tai doanh nghiép va tai dia phuong thi ciing
can xét dén kha nang thuc hién ciia doanh nghiép. Vi thé, viéc ap dung cac
bién phap khic phuc s€ tuy vao loai hinh kinh doanh, tinh hinh tai chinh dac
thu cta ting doanh nghiép nhung doanh nghiép phai ching minh duoc la
da ap dung moi bién phéap khic phuyc trong kha ning ctia minh rdi nhung sau
cung van budc phai thu hep san xuét, giam chd lam viéc dé ton tai va duy
tri hoat dong kinh doanh.

Secondly, enterprises have used "all remedies" but are still forced to narrow
down production and reduce headcounts. With this content, the labour law

does not provide a specific definition of "all remedies" that enterprises must
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apply to meet this condition. In addition to relying on the actual situation
happening in the enterprises and at the localities where the enterprises are
located, it is also necessary to consider the business performance of the
enterprises. Therefore, the application of corrective measures will depend
on the type of business and the specific financial situation of each
enterprise. Regardless, the enterprises must prove that all remedies have
been applied within the enterprises’ capabilities but ultimately still being
forced to narrow production, reduce headcounts to survive and maintain

business operation.

Véi thuc té 13 hién chua c6 quy pham phéap ludt nao quy dinh mot cach cu
thé nhu thé nao duge xem 1a cac bién phap khic phuc ma doanh nghiép phai
thuc hién trude khi don phuong cham dit hop dong lao dong, trong truong
hop doanh nghiép mudn tién hanh don phwong chim dirt hop dong lao dong
voi nguoi lao dong ma chua thyce hién cac bién phap can thiét hodc thuc
hién nhung cho théy chua chimg minh dugc mot cach ro rang, thau déo viéc
d3 4p dung moi bién phap khic phuc nhung van budc phai thu hep san xuét,
giam chd 1am viée thi s& o ri ro 12 viéc chdm dut s& bj Toa an (néu co xay
ra tranh chap véi ngudi lao dong) xem 1 trai phap luat va doanh nghiép phai
chiu cac hau qua phéap 1y theo quy dinh bao gdm viéc nhan ngudi lao dong
bi don phuong cham dut hop dong lao dong tré lai 1am viéc, boi thuong hai
thang tién luong va phai tra luong day du cho ngudi lao dong tir khi ra quyét
dinh cham dirt hop dong lao dong trai phéap luat cho dén khi ngudi lao dong
tré lai lam viéce.

Given the fact that there is currently no specific law indicating what are the
remedies to be applied by an enterprise before unilaterally terminating the
labour contracts of the employees, in case the enterprises wish to
unilaterally terminate the labour contracts with the employees but have not
taken necessary measures or implemented but coud not prove clearly and

thoroughly the application of all remedies. However, there is a legal risk
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that the unilateral termination of the labour contracts will be considered
unlawful by the Court (if there is a dispute with the employees) and the
enterprises will bear all legal consequences under the applicable
regulations including reinstating the terminated employees, compensating
them two months' salaries and paying full salaries for the period from the
time of issuing the unilateral decision of the labour contracts unlawfully

until the time the employees return to work.

Quan diém ca nhan cia céc tac gia cho truong hop nay d6 1a viéc thuc hién
moi bién phap khic phuc trudce khi budc phai don phuong cham dut hop
dong lao dong voi nguoi lao dong tirc 1a doanh nghiép phai thuc hién timg
budce va trong mdt khoang thoi gian hop 1y tuy theo tinh hinh déc thu hoat
dong kinh doanh cta timg doanh nghiép cac bién phap chang han nhu: budc
dau 1a didu chuyén nguoi lao dong sang 1am cong viéc khac trong pham vi
doanh nghiép, néu thoi gian dich bénh kéo dai hodc thuc té 1a khong c6 cong
viéc khac thi tiép theo s& 1a thwong luong thoa thuan ngimg viée véi nguoi
lao d6ng. Néu tinh hinh van khong kha quan hay ngudi lao dong khong dong
y lwong ngimg viéc thi s& tiép tuc thuyét phuc dé hai bén c¢6 thé tam hodn
thyuc hién hop dong lao dong trong thoi gian xay ra dich bénh. Néu tinh hinh
van khong kha quan thi méi di dén bién phap cudi cing 1a doanh nghiép sé&
thong bao don phuong chdm dit hop dong lao dong voi ngudi lao dong.
Néu thuc hién duogc cac budce tir thép dén cao nhu vay trong mot khoang
thoi gian hop ly tuy theo tinh hinh hoat dong kinh doanh cua tirng doanh
nghiép thi rui ro phép 1y cho doanh nghiép s& giam dang ké.

The authors' personal viewpoint for this case is to apply all remedies before
being forced to unmilaterally terminate the labour contracts with the
employees, which means that the enterprises must take step by step actions
during a reasonable period of time, depending on the specific situation of
business activities of each enterprise such as: firstly, the enterprises will

apply the transfer of the affected employees to other available jobs within
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the enterprises, if the pandemic time continues or there are no other
available jobs, it shall be followed by negotiating with the employees for a
termination agreement. If the situation is still serious or that the employees
do not agree with the newly suggested salaries, the enterprises shall keep
convincing the employees in order for both sides to suspend the
performance of the labour contracts during the time of epidemic. If the
situation is still worse, then the final measure will apply is that the
enterprises will announce unilateral termination of the labour contracts
with the employees. If such low-to-high steps are implemented within a
reasonable period of time, depending on the business situation of each

enterprise, the legal risk for the enterprises will be significantly reduced.

iv. Trong truong hop doanh nghiép Iua chon cach tha hai d6 1a don phuong cham

durt hop dong lao dong véi ngudi lao dong do thay ddi co ciu, cong nghé hoic
vi Iy do kinh té, ngoai viéc thay ddi co cau, cong nghé hodc vi Iy do kinh té phai
xay ra trén thuc té, doanh nghiép con phai: (i) tién hanh xay dung phuong an sir
dung lao dong ma phai c6 sy tham gia cia t6 chirc dai dién tap thé lao dong tai
co s6 (ttrc 1a Ban chap hanh cong doan co s¢ hay cong doan cip trén néu doanh
nghiép chua c6 cong doan co so) va thuc hién phuong an stir dung lao dong theo
quy dinh cuda luét lao dong; (ii) vu tién dao tao lai nguoi lao dong dé tiép tuc st
dung néu doanh nghiép c6 cic chd lam viéc mdi trong pham vi doanh nghiép;
va (iii) trudc khi tién hanh cho théi viéc ngudi lao dong thi phai trao d6i véi to
chure dai dién tap thé lao dong tai co so va thong bao trude 30 ngay cho co quan

quan 1y nha nudc vé lao dong cap tinh.

If the enterprises opt for the second option which is unilateral termination of
the employees’ labour contracts due to change in organization or technology
or economic reasons, in addition to real existence of such change and reasons,
the enterprises must: (i) develop a labour usage plan with the participation of
grassroots labour representative organizations (i.e. Executive Committee of the

grassroots trade union or superior trade union if the enterprises do not yet have
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a grassroots trade union) and implement the labour usage plan in accordance
with the requirement of the labour laws, (ii) prioritize the re-training of the
affected employees for continued use if the enterprises have new jobs within the
enterprises; and (iii) before unilaterally terminating the employees’ labour
contracts, the enterprises shall discuss with the representative organization of
the labour collective at the grassroots level and give 30 day notice to the

provincial labour management authority as required by law.

Tir cac phén tich trén, c6 thé thdy rang, khi doanh nghiép gap kho khian do nhimng
anh hudng tiéu cuc cta dich bénh, ngoai viéc budc long phai don phuong chdm dirt
hop dong lao dong véi ngudi lao dong, doanh nghiép ciing nén can nhic ap dung
cac bién phap thay thé khac nhu da noi & trén dé tiép tuc duy tri mot phan hoat dong
san xuét, kinh doanh va duy tri lao dong cang nhiéu cang tot dé giam thiéu nguy co
thiéu hut luc lugng lao dong, nhat 1a lao dong chét lugong cao, sau khi hét dich.
From the above analysis, it should be noted that when the enterprises face
difficulties due to the pandemic’s negative effects, in addition to being forced to
unilaterally terminate the labour contracts with the employees, the enterprises shall
also consider applying other alternatives as mentioned above to continue
maintaining part of production, operation and labour activities as much as possible
to minimize the risk of labour shortage, especially high quality labourers after the

epidemic is over.

Bén canh do, dua theo cac quy dinh khac c6 lién quan cta phap luat lao dong, ngoai
cac bién phap duoc néu ¢ trén thi doanh nghiép ciing ¢ thé can nhic 4p dung thém
mot trong sb cac bién phap khac dugc dé xuat thém sau day:

In addition, based on the other relevant provisions of labour law, in addition to the
above-mentioned measures, the enterprises may also consider applying one of the

other additional measures proposed as below:
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Thoa thuan dé sap xép cho nguoi lao dong nghi hing nim theo Diéu 111 B
luat Lao dong 2012. Theo d6, nghi hang nim chi gidi han trong sb ngay nhat
dinh vé6i nhitng diéu kién nhat dinh. Vi du, ngudi lao dong 1am cong viéc trong
diéu kién binh thuong va c6 du 12 thang lam viéc thi dwoc nghi 12 ngay lam
viéc dugc huong nguyén lwong. Ngoai ra, ngay nghi hang nim con dugc ting
theo tham nién lam viéc, cu 05 nadm lam viéc cho mot nguoi st dung lao dong
thi s6 ngay nghi hing niam cta nguoi lao dong duoc ting thém tuong tng 01
ngay. Co nhitng doanh nghi¢p, vi dac thu hoat dong kinh doanh, thuong cong
b trude lich nghi hang ndm cho nguoi lao dong mot khoang thoi gian hop 1y
va ¢ sy tham khdo y kién cua tap thé nguoi lao dong, thong thuong goi 1a “Ké
hoach nghi hang nam” hodc “Lich nghi hiang nim” va nguoi lao dong dua vao
lich nay dé xin nghi phép nam. Con nguoc lai, néu doanh nghiép khong dwa ra
bat ky ké hoach nghi hang nam nao thi chiéu theo cic quy dinh trong noi quy
lao dong, ngudi lao dong nao mudn nghi phép nim thi s& thoa thudn riéng voi
ngudi st dung lao dong mién thoa 1a thuan nay phai nam trong gii han quy

dinh cta ndi quy lao dong.

Obtaining the employees’ agreement to arrange for them to use up their annual
leave under Article 111 of the 2012 Labour Code. Accordingly, the annual leave
is limited to certain days and only applies under certain conditions. For
example, an employee doing a job under normal condition and having a full 12
months of work is entitled to 12 days off from work while being entitled to full
pay. In addition, the annual leave is also increased according to the length of
employment, for every 5 years of work for an employee, the number of annual
leave days for such employee is increased by one day. There are the enterprises
which, because of the nature of their businesses, often announce an annual
leave period to the employees within a reasonable time and in consultation with
the employee collective, commonly called " Annual leave plan” or “Annual
leave schedule” and the employees rely on this plan or schedule to apply for
annual leave. In contrast, if an enterprise does not make any annual leave plan,

according to the relevant provisions of the registered internal labour
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regulations, and its employee wish to take his/her annual leave, they shall have
an agreement as long as such agreement is within the limitation prescribed in

the registered internal labour regulations.

Khi dich bénh xay ra, doanh nghiép s& c6 mong muén 1a ngudi lao dong sé sir
dung hét s6 phép nam ctia minh trong thdi gian ma doanh nghiép khong thé hoat
dong. Tuy nhién, viéc nghi phép nam la mot trong cac quyén ciia ngudi lao dong
va xuat phat tir nhu cau thuc té ciia nguoi lao dong nén doanh nghiép khong thé
tly tién yéu cau ngudi lao dong phai dung hét phép nam trong trudng hop nay.
Khi d6, yéu cau nay vira khong pht hop véi ndi quy lao dong néu co quy dinh
gidi han thoi gian nghi theo thang, theo quy..., vira xdm pham dén quyén cia
ngudi lao dong. Nhu vay, trong bdi canh nhu thé thi doanh nghiép budc phai

thoa thuan dé nguoi lao dong thuc hién yéu cau nghi phép nam.

When an epidemic occurs, the enterprises want the employees to use up their
annual leave during the duration in which the enterprises cannot operate.
However, annual leave is one of the employment rights of the employees and
comes from their actual needs so technically the enterprises cannot request the
employees to use up their annual leave in this case. As such, this requirement
was not consistent with the registered internal labour regulations if there were
provisions therein to limit time off for months and quarterly of the employees...,
and violated the employment rights of the employees. Thus, in such a context,
the enterprises must negotiate with the employees in order for them to use up

their annual leave.

Thoa thuan véi nguoi lao dong vé viéc ngudi lao dong nghi khong huong luong
theo Diéu 116 cua B luat Lao dong 2012. Day van 1a bién phap thuong lugng,
thuyét phuc nhung nguoc véi truong hop trén 14 trén tinh than cia Bo luat Lao
dong, nghi khong huong lwong thudng cé nguyén nhan xuét phat tir nhu cau cua
ngudi lao dong, thong thudng 1a khi c6 viée dot xuat, vi 1y do c4 nhan nén ngudi

lao dong budc phai xin nghi khong hudng luong trong thoi gian ngan. Trong
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truong hop dich bénh, nhu cau nay lai xuat phét tir doanh nghiép chir khong
phai tir ngudi lao dong nén néu ap dung bién phap nay thi budc doanh nghiép
phai thuyét phuc ngudi lao dong bang viéc hira hen dén bu cho ho mét sb loi
ich lao dong nao do6 khi doanh nghi¢p quay trd lai hoat dong binh thudng thi

md&i mong rang nguoi lao dong méi dong y.

Reaching an agreement with the employees on taking unpaid leave in
accordance with Article 116 of the 2012 Labour Code. This is still a negotiable
and persuasive measure but contrary to the above case in the spirit of the
Labour Code, the unpaid leave often comes from the needs of the employees.
When there is an unexpected personal job or reason, the employees will take
unpaid leave for a short period of time. With the pandemic, the need comes from
the enterprises and not from the employees, so if this measure is applied, the
enterprises must convince the employees to accept by promising to compensate
them with certain employment benefits after the enterprises start operating

normally again, then the employees may agree with the unpaid leave.

Tom lai, dai dich Covid - 19 da va dang gy ra rat nhiéu thiét hai vé mit kinh té cho céac
doanh nghiép tai Viét Nam, diéu d6 dic biét anh hudng truc tiép dén bo phan nguoi lao
dong vi nguy co mat viéc, anh huong dén “miéng com manh 40” ctia ho trong thoi ky kinh
té kho khan hién nay. Do d6, doanh nghiép can hét stic than trong dé lya chon nhiing giai
phap sang sudt nhét dé can bang duogc loi ich cho ca doanh nghiép va nguoi lao dong, tranh
cac tranh chap lao dong c6 thé xay ra ciing nhu tuan tha cic quy dinh cta phap luat lao
dong hién hanh.

In summary, the Covid - 19 pandemic has been causing a lot of economic damage to
businesses in Vietnam. It especially and directly affects the employees because of the risk
of losing their jobs, affecting their "piece of rice" in the current difficult economic period.
Therefore, the enterprises need to be careful when choosing the solutions in order to
balance benefits for both the enterprises and the employees, avoid possible labour disputes

as well as comply with relevant regulations of the current labour law.
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